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Two cases related to the Estate of Barry S. Beam§tgecedent”) are currently
before the Court. The parties in both the civtl@cand the Register of Wills matter are
the decedent’s surviving spouse, Ocie Lindh Bemgtéirs. Bernstein”) and the
personal representative of decedent’s estate goighder Carol B. Lovett (“Mrs.

Lovett”). Awaiting decision are a Petition for Eteve Share filed by Mrs. Bernstein on
April 30, 2008, a Motion to Obtain Property filegl birs. Lovett on July 1, 2008, and a
Petition for Removal of Executrix filed by Mrs. Betein on July 8, 2008. A two-day
trial on these issues was held in early 2009, hagarties submitted post-trial briefs. A
draft report was issued in which: (1) | deniecsMBernstein’s motion to remove Mrs.
Lovett as executrix of decedent’s estate; (2) htgd Mrs. Lovett’'s motion to obtain
three pieces of decedent’s tangible personal prpfrem Mrs. Bernstein’s home; and
(3) I found that the calculation of Mrs. Bernstaeilective share must use the amount
which equals the balance, if any, remaining afterriet proceeds from the sale of Mrs.
Bernstein’s one-third interest in the New Jerseydooninium are used to pay the debts
of decedent’s estate as the correct value of Mesng&ein’s interest in the real property
derived by virtue of decedent’s death pursuant®él. C. § 903(a). Both parties took
exceptions to my draft report. This is my fingboet after simultaneous briefing on the
exceptions.

I. Factual and Procedural Background

Decedent and Mrs. Bernstein had been married f@rsgears when decedent
died of metastatic thyroid cancer at age 88 on kutd, 2007 Decedent had been a
retired engineer with two children from a previgoarriage. His annual pension was

$90,000, and during their seven-year marriage,adadived with Mrs. Bernstein in her

! Decedent and Mrs. Bernstein were married on Augds2000.



home near Newport, Delaware. During their marrjaigeedent and Mrs. Bernstein
purchased a time share in Williamsburg, Virginiaeagants by the entireties. Shortly
before his marriage to Mrs. Bernstein, decedentguadhased a condominium in New
Jersey with his daughter and son-in-law as hushaddvife? By the time of decedent’s
death, Mrs. Lovett owned a two-thirds interestia tondominium, having inherited a
one-third interest from her husband upon his deBecedent also owned bank accounts,
mutual fund accounts, life insurance policies, badds. His bank accounts were jointly
held either with Mrs. Bernstein or with his childreHis mutual fund accounts (“TOD
accounts”) were transferable on death to his abdrMrs. Bernstein and decedent’s
children were also named as beneficiaries on diffeinsurance policies and bonds. As a
result, when decedent died on October 4, 2007, ofdss property passed outside of his
testamentary estate by operation of law to MrsnBiein and his two children.
Decedent’s testamentary estate contained $2,20h wbtangible personal property, i.e.,
car, books, jewelry, clothes, artwork, and furretuDecedent’s Last Will and Testament
named his two children as beneficiaries of hischesiy estate, and named Mrs. Lovett as
Executrix. Filed with the will were two handwrittéenemoranda of tangible personal
property, and a codicil in which decedent left tie-third interest in the New Jersey
condominium to Mrs. Bernstein.

Letters testamentary were granted to Mrs. Lovetilomember 8, 2007. Even
before then, Mrs. Lovett had wanted to retrievefatiter's personal property from Mrs.
Bernstein’s home, but Mrs. Bernstein did not alldvs. Lovett to enter her Newport

home until November 25, 2007. During that visitsMLovett and her brother Hank

Z2In her Exceptions to Master’s Draft Report, Mrsyveti pointed out that the New Jersey
condominium had been purchased before the decsdeattriage to Mrs. Bernsteirlsee
Petitioner’s Trial Exhibit No. 3. | have modifi¢lde draft report to reflect this fact.



Bernstein (“Hank”) went through Decedent’s persqgragers and retrieved a few of his
personal possessions. After some further commtorsawith Mrs. Bernstein, Mrs.
Lovett and her brother were planning to returndolpthe remaining property on
December 21, 2007. Mrs. Bernstein, however, wisested in learning more about an
offer to purchase the New Jersey condominium thdtlleen communicated to Mrs.
Lovett. On December 12 Mrs. Bernstein sent Mrs. Lovett a list containikifyspecific
requests for information or copies of documentsaieing to the New Jersey real estate.
Mrs. Lovett responded on Decembel"iith information about the $285,000 offer, the
$315,000 appraisal of the condominium, and upcorhinlgling renovations whose cost
to their condominium unit was estimated between®3Dand $35,000. On December
20, 2007, Mrs. Bernstein sent an e-mail to Mrs.dtband Hank, informing them that she
was reserving the following day to discuss the comidium with Mrs. Lovett, and did
not want to “muddy the waters” with other mattefherefore, she told Hank not to
come. Hank, however, replied that he was cominb his sister as scheduled to pack
books and pick up his father’'s possessions. Thafmmg morning, approximately one
hour before they were to arrive, Mrs. Bernsteirn seother e-mail to Mrs. Lovett and her
brother informing them that she was going out.

After more electronic correspondence, it was agteatiMrs. Lovett and her
brother could come to Mrs. Bernstein’s house tohaofinal packing of their father’s
personal property on Sunday, January 13, 2008Ja@nary 11, Mrs. Bernstein

received a copy of pro sePetition to Sell Real Estate to Pay Debts filedvbrg. Lovett

¥ Mrs. Bernstein communicated by electronic mail wiglr two stepchildren. Their relationship
was cordial but, in Mrs. Bernstein’s opinion, thedtationship had deteriorated because she had
taken her grandson on a 12-day trip to Greece adddft her husband with a caregiver just a few
weeks before his death.



in this Court. The petition alleged that the dedftthe estate, including an unpaid
mortgage balance (total balance: $109,000), mediqa¢nses, estimated taxes, and estate
expenses (approximately$12,000) exceeded the wélihe personal property, and that
Mrs. Bernstein’s one-third interest in the New dgreondominium needed to be sold to
pay those debts. Mrs. Bernstein responded byymogifVirs. Lovett and her brother that
she had retained counsel, and that she would nai&asing decedent’s personal
property:
[Counsel] told me that Barry’s personal propertyludes bank accounts,
investments, and tangible personal property whaihwant to remove from my
house. [Counsel] further tells me that all pers@naperty other than real
property must be sold before real property canobe sTherefore, | am retaining
such property, even though | would like to be ridgk,0so that it can be sold and
the proceeds used to pay any debts that might tioadve paid from the personal
estate’
Mrs. Lovett retained a lawyer, and more litigatemmsued. On April 30, 2008,
Mrs. Bernstein filed a Petition for Elective Sha@n May 13, 2008, the parties
stipulated to the dismissal of the Petition to &ahl Estate to Pay Debts without
prejudice to the estate filing a similar petitionNew Jersey. On May 14, 2008, this
Court granted Mrs. Lovett’'s Motion to Compel HarGooperate in Estate
Administration, and ordered the parties to agrea date for removing decedent’s
tangible personal property from Mrs. Bernstein'snieo the removal of which was to be
overseen by counsel using movers hired by the ¢siecd’he move took place in June
2008. On July 1, 2008, Mrs. Lovett filed a MotimnObtain Property, alleging that Mrs.
Bernstein had refused to allow three specific gexfedecedent’s artwork to be removed

from her home, and listing numerous other itemstgahg to the decedent that were not

included in the personal property that Mrs. Berinsbad allowed to be moved. On July

* Respondent’s Trial Exhibit No. 13.



8, 2008, Mrs. Bernstein filed a Petition for an @rtb Show Cause and/or Order for the
Removal of Executrix, alleging that Mrs. Lovett Ha@ached her fiduciary duties by
failing to account for certain assets, failing tain a proper appraisal of personal
property, failing to promptly distribute Mrs. Betas1's share of the real property, and
acting punitively and hostilely toward Mrs. BernateEach motion generated a
response, further pleadings, discovery, and exp@amdading attorney fees. Mediation
was attempted without success. On November 118,206s. Lovett filed the equivalent
of a petition to sell real estate to pay debts Neav Jersey court, requesting that she be
allowed to sell the condominium and apply one-tlofthe net proceeds of the sale to
payment of the debts and expenses of the estate.
II. Analysis
A. Motion to Obtain Property

At trial, the testimony on this issue primarilyctsed on Mrs. Bernstein’s
retention of three pieces of artwork that had bgéshto decedent described as “the
Horse,” “the Collage,” and “the Bust of the BlaclkaM” Mrs. Bernstein testified that
her husband had brought all these items with hirante moved into her home.
Because her husband liked the print that depittedhéad of a black man, she had it
framed as a wedding gift for him. The picturetwd horse she had framed as a gift to her
husband for Hanukah. Mrs. Bernstein testified #iat also had the large collage
cleaned. Mrs. Bernstein testified that she wataea@tain these three items as a
connection to her husband who, she claimed, hadeddrer to have them.

Alternatively, she wanted to retain these itempaas of her elective share.



The parties did not dispute the fact that the slebthe estate exceeded its assets.
Mrs. Bernstein expressed her opinion that the falrexpenses (approximately $14,000)
were high, the executrix’s commission ($20,000) wdkttle breathtaking for something
that should have been so simple,” and the attosiiegs (estimated as $44,377.50) were
“really out of line,” but she did not disagree thia¢ estate contained personal assets
worth only $2205. Mrs. Lovett had paid for the éual and other debts with her own
money, and Mrs. Lovett was continuing to pay thi&remortgage and condominium
fees for the New Jersey property to prevent fosaale because Mrs. Bernstein had told
Mrs. Lovett that she could not afford the monthayments.

It is the duty of the personal representative efdhtate to collect the assets, pay
the debts of the deceased and to distribute amysassmmaining in the estate to the
beneficiaries or heirsSee Theisen v. Hoeyl A.2d 61, 63 (Del. Ch. 19471 re
Spicer’s Estatgl20 A. 90, 91 (Del. Ch. 1923). There is no dispghat the three pieces
of artwork were owned by decedent during his lifeti As such, these items should have
been turned over to the executrix in order for therne sold and their proceeds applied
to pay the estate’s creditors. Mrs. Bernstein {sdio no provision in the elective share
statute, 12 Del. C. § 901 et seq., that entitlegraiving spouse to select specific items of
tangible personal property as part of the electhare> Therefore, | am granting Mrs.
Lovett's Motion to Obtain Property as to these ¢hitems.

B. Motion to Remove Executrix
As stated above, the first duty of a personalaggntative is to collect the assets

of the estate. Mrs. Lovett attempted to do juat,tbhut was thwarted at almost every step

® Section 901(a) provides in part: “The electiverstraay be satisfied in cash or in kind, or partly
in each.”



by Mrs. Bernstein. What should have been a simqater of obtaining Decedent’s
books, clothes, and other personal items fromdiisiér home became a lengthy,
frustrating, and expensive process for the execuifhe record shows that Mrs. Lovett
was sensitive to Mrs. Bernstein’s desire for privablonetheless, Mrs. Lovett was aware
of her fiduciary duties as personal representaifveer father’s estate, and her efforts to
collect the assets were met with suspicion andlip$ty Mrs. Bernstein. Because
decedent’s bank accounts and mutual fund accousrs mot part of his testamentary
estate, the only significant asset that was aviailabpay estate debts — other than $2,205
worth of tangible personal property -- was decedeanrtie-third interest in the New Jersey
condominium which he devised to Mrs. Bernstein codicil to his will. Thus, Mrs.
Lovett was placed in the difficult position of adnstering an estate without sufficient
assets to pay its debts at the same time as shd fmrself a co-owner of a condominium
with Mrs. Bernstein in a declining real estate neatkecause title to the one-third interest
had immediately passed to Mrs. Bernstein by opmnaif New Jersey law at decedent’s
death. See Egner v. Egned443 A.2d 1104, 1105-06 (N.J. Super., Ch. Div.2)98
Although Mrs. Bernstein alleges that the executas been hostile toward her,
and that the executrix’s actions were punitive designed to deprive her of an
inheritance, the fact remains that Mrs. Bernstéiitis to the real property was
immediately defeasible because the decedent haidefficient assets in his estate to
pay his debts. The executrix was doing what wagssary in order to pay her father's
debts and estate expenses. There was no evideaidbe executrix was motivated by
any desire to punish Mrs. Bernstein or to deprigedf an inheritance. There was no

evidence that the executrix breached any fiduaiarty to Mrs. Bernstein during her



administration of decedent’s estate. Further adhtnation will be necessary to sell the
real property, determine the distribution of oneetlof the net proceeds to pay debts,
determine the elective share, and file a final aoting. Each step will likely be
overseen or determined by this Cdlifthe appointment of a neutral successor
administrator would only create more unnecessapgese for this estate. Therefore, |
am denying Mrs. Bernstein’s motion to remove Mravétt as executrix of decedent’s
estate.
C. Elective Share Calculation

On April 30, 2008, Mrs. Bernstein petitioned tkdder elective share in the
elective estate of Decedent pursuant to 12 De§ @01(a). Under the elective share
statute, a surviving spouse in this State hasha togan elective share in the amount
equal to one third of the elective estaké. The elective estate is defined as the amount
of the decedent’s gross estate for federal esaatpurposes less certain deductioSge
12 Del. C. 8§ 902. At trial, both parties presergggert witnesses to demonstrate how
Mrs. Bernstein’s elective share should be calcdlatdrs. Lovett’s expert, Barbara
Snapp Danberg, Esquifdiad prepared a draft United States Estate TaxiREarm 706
in January 2009 in which she had calculated thed gybss elective estate of the
Decedent as $545,771.23, and after subtractingzalite deductions, Danberg calculated

the total elective estate as $408,055.14. Ond dfithis amount - $136,018.38 —

® By order dated March 5, 2009, the Superior CouN®iv Jersey Chancery Division allowed the
executrix to list the condominium for sale andet the property, provided that one-third of the
net proceeds of sale will be held in an interestring escrow account pending written agreement
of the parties as to the disposition of those prdseor an order of this Court directing that
disposition.

" Danberg works for the law firm that is represenfiig. Lovett and was present as co-counsel
during the trial, a conflict to which Mrs. Bernstts attorney alluded at trial and in post-trial
briefing.



constituted the elective share of the survivingusgo However, since by Danberg’s
calculation the decedent had already transferr89,240.23 to Mrs. Bernstein, her
testimony was that Mrs. Bernstein’s elective shveas effectively zero.

Using the same draft Form 706, Gregory J. Weinggjuire, testifying on behalf
of Mrs. Bernstein, calculated that Mrs. Bernstdiowdd receive $101,778.15 as her
elective share. Although the two experts quiblaledut some minor issues, such as the
actual value of the Williamsburg time share and tweethe $7500 spousal allowance
should be deducted as a claim against the estitesifl not yet been paftthe main
difference between their calculations concerned theatment of Mrs. Bernstein’s one-
third interest in the New Jersey condominium. Adarg to Danberg, Mrs. Bernstein
received one-third of the value of the condominwpon decedent’s death. Since the
condominium had been appraised at $315,000 astobérxc4, 2007, Danberg therefore
took one-third of the appraised value, or $105,@80he value of the real estate interest
that Mrs. Bernstein had derived from decedent byeiof deatti. Weinig, on the other

hand, testified that if Mrs. Bernstein were to reeanothing from the sale of the New

® Danberg used the purchase price of the timesh&@Qdh as its value for calculating the elective
share. Mrs. Lovett had attempted to get an apgdrafghe time share as of the date of decedent’s
death, but she was unable to obtain any informathmut the timeshare from its management
because Mrs. Bernstein had transferred title tditheshare into her name alone within days of
decedent’s death. Weinig used a lower figure Mhat Bernstein had testified was the sales price
she was currently asking for the timeshare. Waeiitgg took issue with the estimated amount of
$44, 377.50 for attorney fees, which he testifiedusd be no more than $10,000, and Weinig saw
no justification at all for the executrix’s $20,060mmission.

° Section 901(a) provides that “the surviving spduae a right of election to take an elective
share of an amount equal to one third of the eleastate, less the amount of all transfers to the
surviving spouse by the decedent, under the liratatand conditions herein stated.” Section
903 defines the value of the property transferoetthé surviving spouse by the decedent as “an
amount which equals the value of the property @erivom the decedent by virtue of death.”

This language in turn is defined in relevant part[p]roperty which is part of the decedent’s
estate which passes to the surviving spouse bgt¢est intestate succession[.]” 12 Del. C. §
903(1(a). Although Mrs. Lovett argues that a poasiversion of section 903(1)(a) is applicable
to decedent’s estate, the operative language éopunposes of this dispute was not affected by
the statutory revision.

10



Jersey condominium after payment of estate deiesydlue of the property interest
derived by virtue of decedent’s death was zero.

The right to an elective share is a statutergedy designed to limit the right of a
testator to exclude his spouse from his est8ee Estate of Tinle002 WL 31112197
(Del. Ch. Sept. 11, 2002) (Master’s Report). Altgb the law allows a competent
testator to dispose of his property as he wiskeslegislature has preserved a surviving
spouse’s right in the deceased spouse’s estamoidifferent ways.ld. First, the
surviving spouse has a right to a spousal allowah&¥500, which has priority over all
other claims against the estate except administraxpenses, fees and commissions. 12
Del. C. 88 2105, 2308(a). Second, the right ofteda gives the surviving spouse the
right to demand a one-third share of the decegseualsg’s elective estate. In this case,
the only assets remaining in decedent’s testameatdate were decedent’s tangible
personal property, which were insufficient to pag administration expenses, spousal
allowance, funeral expenses, mortgage, and otles dé¢ the estate. As a result, the
executrix was entitled to petition a court in Nesvsey to sell the real estate interest that
had passed by testate succession to the survipougse in order to pay those expenses
and debts. However, these same expenses andwkgbtsleducted from the decedent’s
gross elective estate on Form 706 to determinarti@unt of the elective estat8eel?2
Del. C. 8§ 902(a)(1). If Mrs. Bernstein receivesimag from the sale of her real property
interest after payment of decedent’s debts andeestgpenses, then Danberg’s method of
calculation would have the effect of reducing bibtd gross elective estate and the
remaining elective share to the detriment of th@ising spouse. Not only would Mrs.

Bernstein be excluded from her deceased spousgésrientary estate, she also would be

11



excluded from sharing in his elective estate. €ifisg the appraised value of the one-
third interest in the New Jersey condominium froms MBernstein’s elective share would
lead to substantial unfairness, thereby defealiegrery purpose of the elective share
Statute.

In order to carry out the legislative goal of emsgithat a surviving spouse
receives a fair share of the deceased spousets ebta calculation of the elective share
shall include as the value of the surviving sposiseal property interest derived from the
decedent by virtue of death the amount of any mdseeceived by Mrs. Bernstein after
one-third of the net proceeds from the sale olNbB&/ Jersey condominium are applied to
pay Decedent’s debts and estate expenses. Ifdhere proceeds remaining after the
debts and estate expenses are paid, then theofale surviving spouse’s real estate
interest derived by virtue of the decedent’s deshidll be zero. The value of the
Williamsburg timeshare, however, shall remain asenily stated in Form 706 unless
Mrs. Bernstein provides Mrs. Lovett with sufficianformation to obtain an appraisal of
the timeshare’s value on the date of decedentthdekhe delay in obtaining an appraisal
was the result of Mrs. Bernstein immediately transhg title of the timeshare into her
own name after the decedent’s death. Becauseasised this delay, Mrs. Bernstein is
not entitled to benefit from any reduced valuehaf timeshare due to a declining real
estate marketSee, e.g., Estate of Tin)e3007 WL 2304831 (Del. Ch. July 19, 2007
(Master’s Report).

At trial, both Mrs. Bernstein and her expert witheballenged the estate
administration expenses and executrix’'s commisagaxcessive. This issue is not ripe

for decision because the condominium has yet olieand the estate finalized.

12



Nevertheless, once Mrs. Bernstein’s elective stsacalculated following the method
outlined above, Mrs. Lovett and her brother mayehtavcontribute funds in equal
amounts from the TOD accounts that were distribtietiem in order to pay Mrs.
Bernstein her elective shar8eel2 Del. C. § 908 (a). Although these TOD accoamns
not included in the decedent’s testamentary edtatg,are included in his elective estate,
and thus comprise “the decedent’s contributingte’star purposes of liability for the
amount of the elective shatr.ld.
lll. Exceptions to Draft Report

At the conclusion of my draft report, | held thiaétvalue of the real property Mrs.
Bernstein derived from the decedent by virtue @tdenust reflect the fact that at the
moment of decedent’s death, title to the real prtygeassed to Mrs. Bernstein subject to
defeasance because the estate lacked sufficiertsdsgay its debts. | also found that
although this estate was small, the legal issues wavel, and the lack of cooperation
from the surviving spouse frustrated the effortshef executrix to administer the estate in
a timely fashion. As a result, | found no reasmneimove Mrs. Lovett as executrix of her
father’s estate. | also found that Mrs. Bernsteas not entitled to retain possession of
three pieces of artwork or any other item of talegpersonal property that was owned by

the decedent during his lifetime. Therefore, lesedl that all such tangible personal

“The decedent’s contributing estate is defined as:
only that portion of the elective estate of whibb tlecedent was the sole owner at death
and which was not transferred or deemed transféoradsurviving spouse as described in
§ 903(1) of this title. The decedent’s contribgtestate does not include any jointly
owned property with the right of survivorship of isih the decedent was a joint owner,
any insurance proceeds which are payable to aioergfother than to the estate, or any
property held in trust.

12 Del. C. § 908(b).
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property in Mrs. Bernstein’s possession be deleoecounsel for the executrix within
five days after my report became final.

Both parties took timely exceptions to the drafiae. Mrs. Bernstein contends
that | erred in failing to hold Mrs. Lovett persdigdiable to pay the elective share as a
result of her distribution of the TOD accounts dgrithe pendency of the petition for
elective share. Mrs. Lovett contends that | enrechot using the full value of the
decedent’s one-third interest in the real estataloulating the elective share.

A. Mrs. Bernstein’s Exception

Once the amount of the elective share of a surgivspouse is calculated,
“liability for the amount of the elective share Bl apportioned among the recipients of
‘the decedent’s contributing estate.” 12 Del. £.908(a). Mrs. Bernstein argues,
however, that Mrs. Lovett, as personal represergtabif decedent’s estate, should be
personally liable for the entire elective shareduse she failed to act on behalf of all
beneficiaries of the estate when she distributed T®D accounts to herself and her
brother. According to Mrs. Bernstein, Mrs. Lovelissipated the contributing estate
while enriching herself in the process even thostgd knew there were insufficient assets
in the probate estate to pay any elective share.

The record shows that the decedent owned four “T@iDitual fund accounts
with a combined value of $371, 796.24 that tramseféion death to his two children in
equal shares. These four accounts are not paheofecedent’s testamentary estate;
therefore, title to these accounts did not ves¥lis. Lovett as personal representative of

the decedent’s estate, and she had no responsibildadminister them as estate assets.

1112 Del. C. § 809(a) states: “A transfer on deatlulting from a registration in beneficiary
form is effective by reason of the contract regagdhe registration between the owner and the
registering entity and this chapter and is nottesntary.”

14



See generally Boyer v. Col&43 A. 489 (Del. Ch. 1927)n re Estate of Spicerl20 A.

90 (Del. Ch. 1923); 12 Del. C. 8§ 1901(a). ThusilevMrs. Lovett’'s position as personal
representative of decedent’'s estate and as a biamgfiof decedent’'s TOD accounts
appears to create a conflict, it is an illusory .oridoreover, the elective share statute
contemplates that by the time the amount of thetigke share has been calculated, the
decedent’s contributing estate will have been ithgted. The statute requires payment of
the amount of the elective share to be apportioaewng the “recipients” of the
decedent’s contributing estate “in the proportiorthat the value of the property of each
such recipient bears to the total value of the ertypreceived by all such recipients
interested in the contributing estate[.]” 12 DEl. § 908(a). The statute expressly
provides that no person shall be liable for contidn in any greater amount than the
person would have been if relief had been secugminst all persons subject to
contribution. Id. Under the statute, Mrs. Lovett cannot be heldq®ally liable to pay
the entire amount of Mrs. Bernstein’s elective sharMrs. Bernstein’s exception is
therefore denied.

B. Mrs. Lovett’s exception.

Mrs. Lovett takes exception to the phrase “[ijal@rto carry out the legislative
goal of ensuring that a surviving spouse receivéairashare of the deceased spouse’s
estate” that preceded my calculation of the praaount of Mrs. Bernstein’'s elective
share. According to Mrs. Lovett, there is neitlegislative nor case law support for the
calculation of a “fair share” other than in the o of what a will provides and what the
elective share statute provides. The electiveesk@mtute mandates the use of Form 706

(United States Estate Tax Return), and the instston Form 706 (Schedule A - Real

15



Estate) mandate the use of the full value of the-third interest in the New Jersey
condominium in completing the Form. As a resultsM_ovett argues, my calculation,
designed to ensure a surviving spouse a “fair Stafréhe deceased spouse’s estate, is
contrary to the clear language of the statute.

My calculation of the amount of Mrs. Bernstein’s@lve share is based upon the
elective share statute and Form 706. Pursuan2t®dl. C. 8§ 902(c), the personal
representative of an estate must prepare a Fornwh@6ever an elective share petition
has been filed. Pursuant to the printed instrastion Form 706, the full value of the
decedent’s real estate must be entered in the caluenn of Schedule A, and the unpaid
amount of any mortgage for which the decedent veasgmally liable may be deducted
on Schedule ¥? In this case, the full value of the decedent's-tird interest in the
New Jersey condominium ($105,000) was listed ore8gle A of the draft Form 706
that was prepared in January 2689This value was added to the date-of-death valfies
the decedent’s stocks and bonds, insurance on dbeddnt’s life, and jointly-owned
property in calculating the decedent’s gross elecéistaté? The share of the mortgage
encumbering the New Jersey condominium for whieéhdécedent was personally liable
($36,295.24) was listed on Schedule K. Variougsliebthe decedent, funeral expenses
and estate administration expenses were also listedSchedules J and 'R. The
mortgage, debts and estate expenses were theradabdtrfrom the decedent’s gross

elective estate to calculate the decedent’'s ekeetbiate.

2Respondent’s Trial Exhibit B, Schedule A-page 5.

13 Respondent’s Trial Exhibit B. This value was baspdn an appraisal that has not been
challenged by Mrs. Bernstein.

41d, Schedules A, B, D & E.

151d, Schedules J & K.
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Under 12 Del. C. § 901(a), a surviving spouse istled to one third of the
elective estate, less the amount of all transierhé surviving spouse by the decedent,
under certain limitations and conditions as stateithe statute. The dispute between the
parties pertained to the valuation of the decedeme-third interest in the New Jersey
condominium that was transferred to Mrs. Bernsteider the codicil. The full value of
the decedent’s real property interest ($105,003) heted on Schedule M (Bequests, etc.
to Surviving Spouse) of the draft Form 706 that wespared in January 2009, contrary
to the Schedule’s instruction that “full value opeoperty interest for which a deduction
was claimed on Schedules J through L” should nofisied!® The instructions for
Schedule M specifically provide that: “[tihe valwé the property interest should be
reduced by the deductions claimed with respedttd i

The full value of the one-third property interestthe New Jersey condominium
was not reduced by $36,295.24, i.e., the amounthefmortgage that was listed on
Schedule K. Nor was its full value reduced by afythe other debts or estate
administration expenses listed on Schedules J and.eK those debts and estate
administration expenses which are to paid fromadhe-third of the net proceeds of the
sale of the New Jersey condominium per court oftiéPer court order, Mrs. Bernstein
was divested of her title to the one-third propémtgrest in the New Jersey condominium
that had been transferred to her by the decedeatbe the decedent’s probate estate was
insufficient to pay these debts. If the instrucidor Schedule M had been followed, the
full value of Mrs. Bernstein’s one-third propertyiterest in the New Jersey condominium

would have been reduced to zero because the mertgladpts and expenses listed on

®1d , Schedule M-page 28.
4.
18 petitioner’s Trial Exhibit No. 11.
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Schedules J and K that are to be paid out of ttogiguty interest exceed $105,000. If the
one-third property interest in the New Jersey comdaim had been valued on Schedule
M at zero dollars, then offsetting the total amoahthe remaining property listed on
Schedule M against one third of the decedent’ stigleestate would have resulted in an
elective share of approximately $100,000. Instdgdlisting the full value of the one-
third property interest in the New Jersey condouormion Schedule M, the above
calculation effectively left Mrs. Bernstein with redective share. Not only was Mrs.
Bernstein’s elective share computed by referencehéo mortgage, debts and estate
expenses, it also was charged with paying them.pérmit this method of computation
would result in a windfall to the recipients of antributing estate where, as here, a
decedent arranged for the bulk of his propertydsspoutside of his probate estate, and
left essentially nothing for the payment of his idedxcept a real property interest devised
to his surviving spouse.

Mrs. Bernstein inherited an interest in real propérom the decedent that was
encumbered with a mortgage and subject to defeasanpay the decedent’s debts and
estate expenses. Form 706 Schedule M requireshindtll value of a property interest
be reduced by any deductions claimed with resped¢hé property, including funeral
expenses, estate expenses, debts of the decengmhoatgages. In this case, deductions
for the funeral expenses, estate expenses, detedits and outstanding mortgage
were claimed, by the estate, but are to be paidMrrs. Bernstein’s one-third interest in
New Jersey condominium. Accordingly, the valueMrfs. Bernstein’s real property

“derived from the decedent by virtue of the deatintler Section 903(1)(a) should be
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reduced to reflect that Mrs. Bernstein was divestethe real property interest she had
inherited from the decedent. Mrs. Lovett's exceptitherefore, is denied.
IV. Conclusion

For the reasons stated above, the parties’ exceptice denied. After this report
becomes final, counsel should inform the Court Wweet hearing should be scheduled

regarding the disposition of one-third of the netgeeds of the sale of the real property.
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